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        Introduction: U
        nity of law achieved through judicial reasoning
      

      Pavel Ondřejek*

      1	The changing role of courts in Central Europe

      No later than at the end of the 19th century, jurisprudence in the countries of civil (continental) law began to abandon the cognitivist view of courts as mere “subsumption machines”. In “hard cases”, judicial interpretation of law is thus also conceived as its formation (complementing the body of law). This view of the judicial branch is by no means new; in the early 20th century, Ernst Rabel already described the legal system as a skeleton formed by statutes, muscles provided by case law and nerves represented by doctrine.1

      Although the law was already complemented by the judiciary in the past, what has become apparent over the past few decades is the increasing significance of courts as institutions, at the expense of other branches of government. The courts’ decisions, now more often than ever before, go against the very wording of the law. This approach is based on arguments relying on legal principles, values or purposes. Settled case law has a quasi-precedential effect—this means that the courts not only base their decision-making on statutory law, but must also reflect other court decisions. Furthermore, especially supreme courts tend to formulate general principles, which are then applied to more or less similar cases in the future.

      Such a manner of decision-making, however, gives rise to some issues: Excessively broad dicta can lead to unwanted consequences and unpredictable impacts in future cases. Arguments contra verba legis raise the issue of recognising the actual purpose of the law, and also a more general question of the relationship between the judicial branch and the democratic legislature. On the other hand, it can be argued that, using applied principles and values, the courts can improve the coherence of law, which is otherwise fragmented and characterised by a great many regulations which are frequently amended, and the courts thus counter the postmodern “deconstruction of law”. These are just a few of the many examples described by the authors of the individual chapters in this volume where the courts’ decisions can unify the law or, on the other hand, weaken its unity.

      This book aims to reflect on the changing role of courts in Central Europe. More than thirty years after some of the Central European countries transited to democracy, questions arise as to how the position of courts and their decision-making have changed,2 and what is their relationship to other governmental authorities,3 as well as bodies of international organisations and institutions.4 Considerable attention is paid to the institution of constitutional review and the related development of constitutional justice.5

      From among the many problems associated with the position of courts in contemporary states, the volume focuses on a single one: how can the courts’ decision-making reinforce the overall coherence of law, rather than contribute to its fragmentation? The problem then breaks down into several questions, for example: What role can be played by the manner of use of interpretation methods in terms of strengthening or weakening the law as a system? Is it legitimate for the courts to formulate, in their decisions, general principles and rules which have a potential to impact a very broad circle of future cases? What weight should the court attach to the purpose of a legal regulation if it goes against its very wording? What is the role of courts in strengthening the unity of law in relation to the other branches of government, and to international bodies and institutions? Each of the ten contributions comprised in the book touches on at least one of the above questions. As common for similarly complex problems, the individual authors approach them from various angles.

      The starting point for examination is the concept of the unity of law, which itself is ambiguous and can be perceived in many ways. In terms of the systems theory of law, the unity of law illustrates the enclosed nature of the law as a social subsystem, distinguished from other social subsystems (such as economics, politics, media, science, etc.). German sociologist and lawyer Niklas Luhmann, known as the founder of the systems theory of law, perceived the dynamics of the legal system in its interaction with the environment. At the same time, he described the evolution of the individual social subsystems (including the law) resulting from a growing complexity of society. It is the task of each of the social subsystems to reduce this complexity of the outer world through its own actions (first through self-observation and then by reducing the potential questions and issues using specific codes and programmes). This is also true of the law as—by reducing complexity through the adoption of its own rules—it contributes to the main function: stabilising the normative expectation, i.e. the expectation that people will behave in a certain way and, if this does not happen, that a sanction will be imposed by public authority.6

      However, the unity of law can also be conceived analytically, as the coherence of law comprising two levels—first, a logical coherence in the sense of avoiding logical contradictions among the duties following for the addressees of the law from the legal norms, and second, a value coherence, expressed through a consistently interpreted background of the law, which is formed by the foundation of legal principles and values.7 In a similar sense, Czech legal theorist Tomáš Sobek distinguishes between a coherence of terminology and classification, on the one hand, and a coherence of principles and teleology, on the other hand. While in terms of terminology and classification, the focus is on a consistent use of concepts and good arrangement of the legal system, the principles and teleology imply that the functions and purposes of the individual legal norms are mutually linked and form larger functional units.8

      While there are numerous approaches to the coherence and unity of law,9 in practice, the latter phenomenon is traditionally associated with a systemic approach to law-making, especially with the idea of codification, but also with interpretation and application approaches. The activities of the judiciary are usually linked with interpretation and application of the law, and possibly its complementing; this book also deals specifically with judicial law-making in countries of the civil (continental) legal culture.10 Many of its chapters refer to the emerging institutionalisation of judicial law-making, both through the activities of the courts themselves and in the legal doctrine, and even reflected by the legislature.

      2	Structure of the book and overview of individual chapters

      The volume approaches the topic of judicial interpretation and law-making from se­­-veral angles. Despite some variety in the topics and opinions presented in the individual chapters, the contributions also show a number of interrelated considerations. This is true primarily of the argument that in civil-law jurisdictions, courts must be able to make their decisions even if there is no clear rule to guide them, a rule laid down a priori by the legislator. In this situation, the courts cannot simply apply the law, but must rather make it. Given the ever stronger concept that similar cases should be decided similarly, such court decisions—especially where the courts are consistent in their decision-making—can be likened to classical sources of law.

      Even though the approaches taken by the individual authors share a number of common ideas, the volume is nevertheless divided into two distinct parts. The first part focuses on the theoretical and doctrinal foundations of judicial law-making in Central European countries. The authors deal with topics touching on the relationship among the judicial branch, the constitution and statutory law; legal casuistry, as opposed to a systemic approach based on the idea of codified law; judge’s decision-making in a situation where there is no a priori regulation; and the role of settled practice in terms of the traditional doctrine on the sources of law in civil-law legal systems. The second part then focuses on pro-systemic and anti-systemic effects of judge-made law and judicial interpretation. Along with general contributions approaching interpretation as a competence and dealing with the criteria of pro-systemic interpretation of law, this part also tackles the issues of maximalism and minimalism in judicial decision-making; judicial law-making with regard to constitutional complaints; coherence of law in connection with retrospective effects of case law; and finally, the legitimacy of evolutive interpretation in the light of the principles of human rights protection developed by the European Court of Human Rights.

      2.1	Theoretical and doctrinal foundations of judicial law-making in Central European countries

      The introductory chapter written by Alexander Bröstl, titled “Ekklesia and Dikasterion—which body is considered to be kyrion panton? (Is it the right question to be asked?) Recent dimensions of an old problem” presents a philosophical and political view of the judiciary’s position. The contribution is based on parallels among the historical foundations of Athenian democracy, American constitutionalism, and debates of the pre-war theorists in Weimar Germany as to who should be the guardian of the constitution, and ends with highly topical questions of the legitimacy of constitutional review. The basic question asked by the author is the following: “Which body is in the position of the most ‘powerful and significant authority’ in a democratic polis governed by nomoi, if not the ekklesia / Assembly?” In the introduction to the chapter, the author presents the concept of Athenian democracy grafe paranomon, where every citizen was able to challenge a law adopted by the assembly in contradiction with a previously enacted law. Such a complaint was presented to a jury (dikasterion) in a process similar to what we now refer to as judicial review. In practice, however, a mere announcement of a potential complaint often led to postponement of voting on the given legislative act. It can thus be postulated that the possibility of reviewing legislative acts improved the coherence of the legal order, at least by making it possible to eliminate laws and decrees that contradicted existing valid law. In conclusion, the author turned his attention to current issues, especially the constitutional review. He derives the legitimacy of this procedure from two arguments: How can we prevent constitutional authorities from failing if not by reviewing the results of their work? Which body could be better equipped to review constitutionality than the constitutional court?

      Although the second chapter written by Tomáš Gábriš, with the title “Legal decision-making in the view of cognitive sciences: between systematic and casuistic approaches to law”, reflects on the role of courts in ensuring coherence of law from the historical perspective, just as in Alexander Bröstl’s introductory chapter, the author concludes with a view of the contemporary judicial decision-making. The main author’s theses are based on differentiation of the systematic and casuistic approaches to law. The systematic approach is based on the codification tendencies of the 19th century, while the casuistic approach is oriented towards finding a fair solution to individual cases; the combination of the two approaches then represents a principlist approach. Mid-twentieth century marked an increased interest in the rhetorical, topical and argumentative approaches to law, denoted by the author as legal casuistry. The roots of the casuistic approach can already be found in ancient Roman jurisprudence or in early modern moral theology. The author perceives issues of the current interconnection of the systematic and casuistic approaches primarily in the risk of uncertainty in application of law in cases where such application is oriented mainly towards individual justice. However, this uncertainty can be alleviated by modern theories of cognitive sciences, which explain decision-making processes as multi-dimensional processes that include memory, learning, experience and feedback. As shown by the research on which the author relies, emotions also have effect on the final decisions in some cases. The solution to hard cases thus cannot be found solely in the abstract world of rules, as one can never leave aside the mental processes of decision-makers. The systemic nature of the law is thus, inter alia, a manifestation of the capacity for judgement and decision-making on the part of official authorities, which have to try and find a just solution to any individual case, without however deviating from the boundaries of the law.

      In the third chapter named “Beyond coherence of legal rules”, Martin Abel analyses the concept of coherence of law, which he conceives more broadly than just a coherence of the system of legal rules (among which he ranks legal norms, legal principles and values). The main topic of this chapter is the position of courts in decision-making on cases that are not foreseen in statutes and other legal regu­lations. In this regard, the author presents a dual approach to the context of the legal system. The narrower approach works with the context of other applicable legal rules in the legal system. This approach corresponds to the conventional conception of systematic interpretation and the author denotes it as a “Simple View”. He believes that a broader approach to the context (which he denotes, for the sake of differentiation, as “con-text”) means a “certain utterance (normative or not) and purposes behind their expression. If the purposes happen to be value-laden, these values form part of the ‘con-text’.” In this respect, the author refers to a similar conception devised by Claus-Wilhelm Canaris with regard to the inner system of the law. In the final part, the author criticises the artificially extended conception of interpretating the law, especially in Central Europe. According to the author, in hard cases, a judge in the civil-law legal culture “is asked to at least preserve the appearance of deduction from the legal order”. In reality, in a situation where no rule applies to the given case, the judge must come up with a suitable solution. Based on the theories of H.L.A. Hart and Alf Ross, the author describes the criteria based on which judges should prefer formal equality or, to the contrary, the value of justice. If a judge cannot clearly identify a rule applicable to the given case, he or she must take into consideration the whole context of the case, the facts of the case and the cases that relate to it.

      Chapter four of the first part, entitled “Sources of law and settled administrative practice” and written by Zdeněk Kühn, focuses on the system of law based on a more general question of the changing structure of sources of law in countries belonging to the civil-law legal culture. The chapter outlines the basic differences between historical and contemporary sources of law, while emphasising the importance of statutory law, and especially modern codices, for contemporary civil (continental) law. Although the emphasis on written law in the form of legislation is quite natural, the author also notes that the significance of subsidiary sources of law has been somewhat neglected so far. These may include, in particular, private-law traditions (usages), constitutional conventions and customs, case law and, last but not least, settled practice of administrative authorities. Such subsidiary sources co-exist with written law and are dependent on it, but also complement and sometimes even modify written law. This is so because the meaning of written sources tends to be determined by those who interpret them, rather than by their actual wording. This settled practice has also been reflected by the legislator; the author refers to the Czech codices of the early 21st century as an example. Pursuant to Section 13 of the new Czech Civil Code (Act No. 89/2012 Coll.) “anyone seeking legal protection may reasonably expect that his legal case will be decided similarly to another legal case that has already been decided and that coincides with his legal case in essential aspects.” The main objective of the author’s contribution is to generally reflect on the role of the settled practice of administrative authorities in terms of how it is created, what effects it has and what role it plays in the legal system. At the same time, the author raises many questions related to the evolving case law on the effects of settled practice in the law, including for example, the question of prospective and retrospective effects of this practice, and the question of distinguishing settled decisions from cases that deviate from the settled practice. Answers to these questions will undoubtedly contribute to a more coherent approach to the legal order.

      2.2	Pro-systemic and anti-systemic effects of judge made-law and judicial interpretation

      The second part of the volume deals with judicial interpretation of law, which signi­ficantly influences its systemic nature. Several contributions in this part indicate that the courts can reinforce the unity of law through its interpretation, e.g. if the courts’ procedure is predictable and based on a recognised methodology of interpretation, or in contrast, they can weaken its unity, such as when their interpretation practices are surprising, if they formulate their conclusions too broadly or if they interfere with the legitimate expectations of the parties.

      The fifth chapter, entitled “Judicial interpretation as a competence”, written by Karel Beran, deals with the substance and basic aspects of the process of interpreting the law. In the introduction, the author defines the process of interpretation as attributing a meaning to certain symbols; in civil (continental) law, this is primarily true of a normative legal text. In the author’s opinion, the purpose of interpretation is ultimately to impose obligations. The substance of interpretation thus lies in the transformation of a general—and often abstract—duty comprised in the legislation into an individualised specific duty. The author describes this transformation process as two distinct competences that form a part of the legal questions (quaestiones iuris) in interpretation of the law: 1) the competence to specify (concretise) a legal norm; and 2) the competence to individualise a legal norm. According to the author, the competence to specify a legal norm means “the ability to specify the relevant duty or its scope”. The individualisation competence then means—again using the author’s words—“the authority to choose the correct legal norm to be applied in an individual case”. The chapter follows on from the theory of decision-making processes in the law, created by the prominent Czech legal theorist Jiří Boguszak, who used to distinguish between “closed and open conditional processes” when applying the law. Both Jiří Boguszak and Karel Beran note that decision-making processes are mostly not closed in the law, i.e. automated or programable. This fact implies not only the need for discretion in interpreting vague provisions in the law, but also the requirement for certain evaluation in the selection of norms that apply to the given case. In the conclusion of the chapter, the author summarises that the choice of norms following from the individualisation competence requires teleological evaluation of the purpose and context of individualisation.

      In the sixth chapter, entitled “How the legislator and jurisprudence can increase the pro-systemic nature of judicial interpretation and application of the law?”, Katarzyna Žák Krzyžanková deals first with the definition of pro-systemic judicial decision-making. The criterion of a pro-systemic approach lies—according to the author—in maintaining the existing social order, which is a concept based on the theory of Peter Berger and Thomas Luckmann. The role of the courts is thus to provide protection to the social order, and the means used to do so include especially the application of a predictable methodology of interpreting the law and also a—more or less—uniform decision-making practice. An important role in reinforcing the unity of law is also played by other public authorities, along with the judiciary; in terms of judicial decision-making, the most important function is that of the legislator, who directly influences the courts’ work through the quality of laws it enacts. The author of this chapter deals with the question of how the legislator should proceed in order to facilitate pro-systemic interpretation of law by the judiciary: apart from respecting the rules of the legal language, e.g. providing definitions where it is appropriate or using concepts developed by jurisprudence, it is important—in the author’s opinion—that the legislator manifest its will, i.e. specify explicitly and clearly the objectives of the legal regulation. However, even if legislative activities are improved, the courts still have the power to interpret the law, which can never be formulated so clearly as to predict all future possibilities. The key requirement for judicial interpretation of law is to reflect the broader normative context, i.e. the related rules, as well as legal principles and values. In the conclusion of the chapter, the author notes the importance of jurisprudence for ensuring the unity of law. This includes, in particular, fine-tuning the methodology of legal interpretation or deconstruction of a certain practice that can open a way to its correction.

      In the seventh chapter, “Maximalism and minimalism in judicial reasoning: how can courts strengthen or weaken the unity of a legal system?”, Pavel Ondřejek elaborates on Cass Sunstein’s theory of minimalism and maximalism in judicial decision-making. The notions of minimalism and maximalism in judicial decision-making (“decisional minimalism and maximalism”) are linked to the methods of substantiating court decisions, which, on the one hand, may comprise brief reasoning and be limited to the given case only or, on the other hand, set out general principles that will also have a bearing on other similar cases; the reasons given may also be very detailed. In his contribution, the author assumes that in the continental legal culture (civil law), courts were traditionally not asked to promote the coherence and unity of the legal system. Their task was rather to hear and decide individual cases. However, the role—especially of supreme courts—has been evolving and it is thus necessary to focus on the aspects of width and depth of judicial decisions. While a broadly formulated and thoroughly substantiated decision can be consi­dered an unambiguous expression of the court’s opinion on a given case, as well as its opinion on similar cases to be decided in the future, it is questionable whether courts are always a suitable authority to deal with such issues. We can also ask what the respective roles should be of courts and the democratic legislature in regulating these—using the words of Lon Fuller—polycentric questions in law. While a mi­nimalistic decision provides a greater space for solutions devised by other public authorities and also eliminates possible unwanted consequences of generally formulated rules in case law, in view of its narrow focus, it fails to provide a guidance for similar cases and leaves the addressees of law in uncertainty. The chapter concludes with the proposition that a judge must be aware of the advantages and disadvantages of minimalistic and maximalistic decision-making when formulating the reasons for his or her decision. Consequently, in the author’s opinion, decision-making that is a priori minimalistic or a priori maximalistic is not a universally preferred option in decision-making.

      In the eighth chapter with the title “(Trans)Forming the applicable norm by the German type constitutional complaint—The case of Hungary”, Fruzsina Gárdos-Orosz deals with judicial law-making in the context of a constitutional complaint—an institution introduced to Hungarian law in 2012. The author first focuses in general on the aspects of judicial law-making by constitutional courts, which she conceives more broadly than merely their position as Kelsen’s negative legislator, or a positive legislator where constitutional courts provide interpretation of sta­tutes conforming to the constitution. Even where the constitutional court is called on to rule on an individual complaint filed against a court decision, its conclusion will have implications for similar cases in the future. Further to András Bragyo­va’s theory, the author conceives the constitutional complaint procedure not as a constitutional review of a specific court decision, but rather as a review of the norm (jogtétel) comprised in this court decision. From this point of view, the author likens the relationship between the constitutional court and ordinary courts to a dialogue between the legislator and the constitutional court in abstract constitutional review. In the second part, the author supports the thesis on judicial law-making in relation to case law of the constitutional court by an empirical analysis of ordinary courts’ decision-making in Hungary. The analysis shows that ordinary courts often apply case law of the constitutional court and use it to complement statutory law. The constitutional court’s case law thus operates besides statutes and modifies the norm (jogtétel) that an ordinary court formulates in its decision. In conclusion, the author summarises that judicial law-making is thus not only the dominion of constitutional courts, but also of lower courts, which follow case law of their constitutional court when applying the law in hard cases.

      The ninth chapter, written by Jan Tryzna and titled “Legitimacy of retrospective effects in judicial decision-making process”, analyses the often neglected question of retrospective effects of the law. In this regard, the author follows from a conception of law as a dynamic system, which is modified not only by legislative law-making, but also significantly by courts’ decision-making. In case of a change in the legislation, this can impair the legitimate expectations of the parties to legal relationships, and therefore, rules limiting retroactive effects of the law have gradually evolved in the legislative process. The author points out that, as far as case law is concerned, legal certainty and predictability of the law can be hampered in case of a change in case law applied by the courts to all other proceedings, regardless of whether such other proceedings were initiated before or after the change in case law. In the second part of the chapter, the author argues in favour of prospective effects of case law, i.e. a situation where a potential change in case law, which probably can never be completely avoided, would have no effect on other proceedings initiated before such a landmark decision. In the final parts of his chapter, the author first rebuts certain arguments in favour of retrospective effects of case law—e.g. the argument of equality or the need for development of the law through case law, and subsequently also refutes arguments aimed against prospective effects of case law, as he mentions, e.g., the danger of excessive rigidity of the legislation or the creation of a different type of inequality than in the case of retrospective decision-making. The author summarises that while changes in case law are necessary, it is nonetheless not set in stone that new case law will provide a better solution than the former one. Even if the new solution were better, the author considers it necessary to always determine whether the benefit of proceeding according to the new case law will overweigh the (lack of) legal certainty on the part of addressees of the law.

      In the tenth chapter, Lisa Sonnleitner turned her attention to interpretation of the European Convention on Human Rights, especially by the European Court of Human Rights. In this chapter, entitled “Evolutive vs. static interpretation: Unity or fragmentation in the intertemporal interpretation of the European Convention on Human Rights?”, the author deals with the conception of evolutive interpretation and its legitimacy in the light of the fundamental principles underlying the European Convention. Evolutive, i.e. dynamic, interpretation differs from a static one in that it approaches the source of law to be interpreted as a living instrument reflecting the developing social standards. In contrast to dynamic, evolutive interpretation, relying especially on the values governing the European Convention (such as the value of human dignity), the Member States sometimes promote static interpretation, which is based solely on the formal aspect of rights. The core of the chapter lies in a search for an answer to the question of when the European Court of Human Rights should apply evolutive interpretation and, in contrast, when it should give preference to static interpretation. According to the author, the answer to this question cannot be categorical, but rather the benefits of applying static or evolutive interpretation have to be balanced in each individual case. This paper thus elaborated in an interesting way on Alexy’s weight formula in the context of a conflict of different approaches to interpretation of the European Convention. Such a balancing exercise also raises further questions regarding the priorities of the individual methods of interpretation (specifically, whether such balancing could also provide a solution to conflicts between the individual methods of interpretation).

      * * *

      The volume shows that the effects of case law in terms of strengthening or weakening the unity of law cannot be described using a single theory or from a single point of view. It shows that there exist many factors and influences. These include the prevailing role attributed to the courts and their interpretation by the constitutional legislature, or the “ordinary” legislature, as illustrated by Fruzsina Gárdos-Orosz on an example of unifying interpretation, which is the task of the Supreme Court (Curia) according to Art. 25 (3) of the Hungarian constitution. Another factor is the way the courts themselves conceive their decisions (Zdeněk Kühn focuses on the issue of settled practice in judicial and administrative decision-making; Pavel Ondřejek deals with minimalism and maximalism in judicial decision-making; Lisa Sonnleitner analyses the evolutive and static approaches to judicial interpretation of the European Convention on Human Rights).

      The institutional settings of the separation of powers also play a significant role (as emphasised by Alexander Bröstl, who describes, among other things, a number of historical examples of a conflict between the legislative and judicial branches), and the same is true of the general theoretical background of judicial interpretation methodologies (dealt with by Karel Beran, Katarzyna Žák Krzyžanková and Martin Abel). The chapters written by these three authors also show the potential importance of jurisprudence for reinforcing the unity of law, as it creates methodological models for interpreting the law, which are not only purely theoretical, but may also be reflected in the courts’ decision-making.

      Tomáš Gábriš turns our attention towards the actual decision-making by jud­ges, which is also examined in fields other than the law, as the decisions they adopt strongly influence the systemic nature of law. As shown by Jan Tryzna in his chapter, inter-temporality of case law also influences the system of law through judicial decision-making. It thus becomes apparent that coherence of law also has its dynamic aspects as we can refer to material and formal continuity of law when describing the coherence of the contents of legal regulation over time, or coherence in the origin of law in the form of a continuous chain of authorisations from which new sources of law are derived.11 However, changes in law also entail the important question of legal certainty on the parts of the addressees of the changing law.

      The authors of the individual chapters, as members of the academia in the region of Central Europe, describe various aspects of judicial interpretation and law-making. Along with the general tendency towards reinforcing the judicial branch, some of the contributions also indicate a trend towards institutionalisation of judicial law-making, which is undoubtedly a phenomenon that deserves further examination.
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      Theoretical and doctrinal foundations of judicial law-making in Central European countries

    

  

Ekklesia and Dikasterion—which body is considered to be kyrion panton? (Is it the right question to be asked?) Recent dimensions of an old problem

Alexander Bröstl*

Abstract

The article is focusing on the history of the relationship between the ekklesia (public legislative assembly of the Athenians) and the dikasterion or jury-court especially during the period of the classical Athenian democracy and also later on with an accent on the challenge of “unlawful” or “unconstitutional” laws / decrees prepared or already adopted by the people’s assembly before the judicial authority (people’s courts). Considerations are concerning first of all the investigation of the institution of grafe paranomon and grafe nomon me epitedeion theinai (what meant that a decision of the assembly would be reviewed by an Athenian court in a procedure closed to the one later known as constitutional / judicial review) as well as the work of nomothetes in cases when the law should be changed (amended). They are followed by the more recent appearance and introduction of the judicial review (U. S. Supreme Court) and the change of the paradigm in the relationship between the legislative power and the judiciary in the early 19th century, and by the debates on the topic who should be the guardian of the Constitution in the European 20th century continuation, beginning from the exchange of views between Carl Schmitt and Hans Kelsen. Finally, it is analyzing the very recent problem with the constitutional amendments in the light of the doctrine of their possible unconstitutionality, and the limits of amendment powers (pro et contra argumentation).


* This paper is dedicated to Professor Dr. Reinhold Zippelius to his 90th birthday earlier last year (2018), who was my supervisor during the time of my first academic stay in his Institut für Allgemeine Rechtslehre und Rechtsphilosophie in 1990/1991, at the Friedrich-Alexander-University of Erlangen-Nürnberg, Faculty of Law. At that time he recommended me to take part in the IVR World Congress in Göttingen in 1991. This was my first participation in that event: since that time I have attended all the IVR Congresses until Luzern 2019.
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Χρωμεθα γαρ πολιτεια τους των πελας νομους παραδειγμα δε μαλλον αυτοι οντες τισιν η μιμουμενοι ετερους. Kαι ονομα μεν δια το με ες ολιγους αλλˇ ες πλειονας οικειν δημοκρατια κεκληται.12

Our constitution does not copy the laws of the neighboring cities, we are rather a pattern to others than imitators ourselves. Its administration favors the many instead of the few; this is why it is called a democracy…

Pericles’ Funeral Oration. Thucydides, The Peloponnesian War.

London, New York. Dent, J. M.-Dutton,E. P. 1910, II, 37.

Eλευθεριας δε εν μεν το εν μερει αρχεσθαι και αρχειν.

But one factor of liberty is to govern and be governed in turn...

Aristotle, Politics, 1317b

1 Introduction / Εισαγωγη

The situation when Constitutional Courts are overruling Constitutional Amendments because of their unconstitutionality (non-compliance with the Constitution) had first of all in the respective Parliaments caused consternation, horror and furore, and a series of questions like How can the Court touch the “original and untouchable” constituent power (which should exclusively rest in the hands of the Parliament?), Which body is in the capacity of the most „powerful and significant authority” in a democratic polis governed by nomoi / a democratic state governed by the rule of law, if not the ekklesia / Assembly? The dilemma can be whether it should be in other words the Legislative (ekklesia, People’s Assembly) or the Judiciary (dikasterion, Supreme Court / Constitutional Court)? Another way around: Which principle is decisive—the Supremacy / sovereignty of the Parliament or the Judicial Review in the name of the Protection of the Constitution?

2 On the Relationship Between εκκλησια and δικαστηριον in the Athenian Democracy

Democracy also with respect to the opinions of ancient Greek legal philosophers (Plato, Aristotle, etc.) must not necessarily be understood as a failed, unsuccessful majority rule, as an unstable, arbitrary and occasionally brutal, supported by populist tyranny of majority,13 corrupted and against nature.14

Every polis as we see is a sort of partnership (κοινονια), and every partnership is formed with a view to some good,15 and is in fact a partnership of citizens in a government.16 A politeia is a matter of citizens. Who is (in an absolute sense) entitled to the name of citizen, and what is the essential nature of a citizen? Here I would like to share Aristotle’s response to this question: “A citizen pure and simple is defined by nothing else so much as by the right to participate in judicial functions and in office (assembly, etc.).”17

In a brief overview I would like to point out to the circumstance that Athenian democracy tried to develop itself towards perfection, following an ideal model of the relationship between “various branches of government” (thesmois, offices, institutions) in their constitution, and “more kinds of participation in the administration of an office”. A special view I would like to offer to the role of the judiciary in a democracy, as an important source of inspiration for later, medieval, but also modern (contemporary) democracies at all. The question is—did the Athenians become aware of the fellowship between democracy and jury-courts? What was the reason that dikasteria in a way became a prototype of the democratic idea?18

By the way, deliberating over democracy probably needs to make two important remarks about this topic. The first one is focusing on Aristotle: before he is analyzing democracy he mentions that “it is thought that there are two forms of constitutions, democracy and oligarchy,” and in his more precise view he announces “that there are several varieties … of democracy (about five kinds of democracy; note by A. B.) and of oligarchy.” And the constitutional government (πολιτεια) is, to put it simply, a mixture of oligarchy and democracy.”19

In the second special remark I would like to state that I am sharing the view of Friedrich August von Hayek when he underlines his opinion that “It is greatly to be regretted that the word democracy should have become indissolubly connected with the conception of the unlimited power of the majority on particular matters. But if this is so we need a new word to denote the ideal of a rule of the popular opinion on what is just, but not of a popular will concerning whatever concrete measures seem desirable to the coalition of organized interests governing at the moment.20 … If it is insisted upon that democracy must be unlimited government, I do indeed not believe in democracy, but I am and shall remain a profoundly convinced demarchist in the sense indicated.”21
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